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October 26, 2018



Hon. Mayor ____
[or]	
Hon. City Council
[or] 
Hon. Board of Supervisors
[or] 
City Manager
City/County
Address1
Address 2
City, CA Zip

RE:	Sunset Provisions on Temporary Commercial Cannabis Licensing Set for December 31, 2018 and the Need for Immediate Resolution

Dear ______________,

We are writing to you today to urge you to call a Special Meeting of the [City Council or Board of Supervisors] or to put an item on your agenda immediately, even if on an emergency basis regarding temporary licenses issued by the State of California for commercial cannabis activities.

Before going into the details you will need to support what we hope will be an obvious decision, we want to give you the bottom line:  If applicants in your [city or county] do not have a local authorization, even if only conditional, by early December 2018, it is extremely likely that these businesses will not be allowed to legally operate until late 2019, or even 2020.  On October 23, 2018, Nevada County resolved this problem by way of simple resolution and a temporary approval process, which is described at the conclusion of this letter.

Temporary commercial cannabis licenses may only be issued until December 31, 2018; this is not open to legislative or regulatory amendment, it is set in stone.  Without local approval, commercial cannabis businesses cannot apply for or obtain a State issue temporary license.  

Without a temporary license before December 31, 2018, cannabis businesses who obtain local approval in 2019 are completely ineligible for temporary or provisional licenses from the State of California and must wait until their annual license is issued before they will be able to operate.  To date, California has not issued a single annual license.  

Due to the backlog of applications currently on file with the State’s three licensing agencies, on October 23, 2018 at the California Cannabis Business Conference, Chief Lori Ajax stated unambiguously that cannabis businesses who do not have their temporary license applications filed by December 15, 2018 would not likely receive a temporary license.  On October 25, 2018, CalCannabis, who licenses commercial cannabis cultivators, issued a public statement that commercial cannabis businesses who do not have their temporary license application filed with CalCannabis by December 1, 2018, will most likely not receive a temporary license.

Temporary Licenses Issued Pursuant to MAUCRSA

Under California Business & Professions Code section 26050.1 (enacted pursuant to Prop 64), the licensing agencies are authorized to issue temporary licenses until December 31, 2018.  The agencies have determined that this means they cannot extend the temporary license after January 1, 2019.

These temporary licenses are initially valid for 120 days[footnoteRef:1].  That means, if an applicant secures a license on December 1, 2018, it will expire on March 31, 2019.  As long as the annual license application is complete and submitted, and the application fees paid before the expiration date, temporary licensees will be eligible for the newly created provisional license, which we discuss below.   [1:  Temporary licenses are eligible for 90-day extensions as long as the applicant has submitted the annual license application.  These 90-day extensions also sunset on December 31, 2018, although expiration dates may go into 2019, but temporary licenses cannot be extended in 2019.] 


So that you are aware, below is a summary of the three agencies’ requirements for temporary license applicants:

If issued by the BCC (retail, microbusiness, distribution, testing), the requirements are:
1. temporary license application
2. local approval
3. landlord consent that the applicant is authorized to occupy the property AND engage in the SPECIFIC cannabis activity for which the applicant is applying
4. meet certain premises conditions, such as separate entrances
5. Premises Diagram
If issued by CalCannabis (cultivation), the requirements are:
1. temporary license application 
2. local approval
3. a proposed cultivation plan
4. identification of the water sources to be used for cultivation activities
5. evidence of enrollment with the Water Resources Control Board or written exemption therefrom
If issued by CDPH - Manufactured Cannabis Branch, the requirements are:
1. temporary license application
2. local approval
Provisional Licenses Pursuant to SB1459 (Cal. Bus. & Prof. Code §26050.2)
 
Given the backlog of annual license applications, California had no choice but to address the fact that temporary licenses are only authorized through December 31, 2018 and that operators would effectively be forced to close their doors waiting for their annual licenses to be issued.  

Currently, under Business & Professions Code §26050.1, the last day for any of the three licensing agencies will be December 31, 2018 to issue or extend a temporary license.  Given that the temporary licenses are only valid for 120 days, come April 2019, California would be looking at a serious problem.  To date, no annual licenses have been issued.  

To that end, SB 1459 was signed into law on September 27, 2018 which added Business & Professions Code §26050.2, which will allow the three agencies to issue "Provisional Licenses" to cannabis businesses through 2019.  However, there are significant constraints on the agencies' ability to issue these provisional licenses:

1. The applicant must already hold or have held a temporary license (issued prior to December 31, 2018).
2. The provisional license sought must be for the SAME activity on the SAME premises as authorized by the temporary license.
3. The applicant must have submitted a complete annual application, including evidence of CEQA compliance or evidence that CEQA compliance is underway.
In sum, the provisional license does not solve he temporary license problem, it solves the annual license problem for existing temporary license holders.  That temporary license is the key to operations in 2019.

Delays Could Bankrupt Cannabis Businesses, Cause Property Foreclosures and Expose the [City or County] to Adverse Legal Action

While we wholeheartedly understand the need for local governments to maintain control over the permitting and licensing processes within their jurisdiction, due to the dual-licensing framework created by Prop 64 and MAUCRSA, cannabis businesses navigating the local legal application process are extremely vulnerable financially.  

Narrow zoning ordinances create limited real estate opportunities for cannabis businesses seeking to operate legally.  In turn, landlords have capitalized on this scarcity, charging as high as triple market rates for bare bones, hardly improved properties.  Those businesses fortunate enough to locate property for sale are paying two and three times the prior year’s appraised value.  This creates an enormous financial burden for cannabis businesses seeking to become licensed.

On the conservative side, a business may pay $10,000 per month for rent.  If those businesses have been trying to become legal since the beginning of the year, they are approaching the $120,000 mark in rent alone.  If the [City or County] does not issue a local approval so these businesses can obtain a temporary license by the end of the year, they are looking at another $120,000 in rents for next year, for a total of $240,000 with absolutely no ability to generate income legally.  

We are aware of operators who have been forced to walk away from their properties lost to foreclosure or eviction throughout the State.  Other companies have decided to return to the black market.  Others still have made the tough decision to uproot their families and move elsewhere.

Currently there are several cities and counties throughout California who are in active litigation because they accepted fees from applicants who are faced with delays and no real or foreseeably soon pathway to becoming legal.  

We mention this not as a threat, but to simply highlight just how important this issue is and will likely become throughout California as we head into next year.

Nevada County’s Simple Solution

We have been encouraging local officials to adopt emergency ordinances or resolutions so that operators can secure temporary licenses they need to be eligible for a provisional license in 2019.  We hope that the City of _____ is open to ensuring that the commercial cannabis businesses who have dedicated themselves to becoming legal are able to operate in 2019. 

On October 23, 2018, Nevada County's Board of Supervisors made the bold move to adopt a resolution that will allow would-be operators to apply for a conditional approval from the County so they can secure the temporary license.  

For convenience, we have attached the information thus far put out by Nevada County for your review and consideration.  

In conclusion, we strongly urge you to take immediate action to protect the [City or County] and the applicants going through the licensing process who want nothing other than to operate legally.


Sincerely, 



Your name here

Enclosures:  Staff Report from Nevada County and Temporary Authorization Package
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COUNTY OF NEVADA COMMUNITY DEVELOPMENT AGENCY
950 MAIDU AVENUE, SUITE 170, NEVADA CITY, CA 95959-8617
(530) 265-1222 ~ FAX (530) 478-5799  http://mynevadacounty.com

Sean Powers, Agency Director


Agricultural Commissioner	Building	Code Compliance	Environmental Health	Farm Advisor	Planning	Public Works
TEMPORARY LOCAL AUTHORIZATION MEDICAL COMMERCIAL CANNABIS PERMIT APPLICATION
Please keep in mind that this application is required to be submitted with the Indemnification Agreement.
Permit applications expire on December 31, 2018.
SITE INFORMATION & LOCATION

Site Address:	APN:	-	-
PROPERTY & PROJECT INFORMATION



Property Zoning:
   AG	  AE	  FR



Parcel Acreage:   	


Sq.Ft of Future Cultivation Area:


Future Cultivation Type:

  Indoor Cultivation	 Outdoor Cultivation
  Mixed-Light Cultivation


Cultivation area is a minimum of 1,000ft from any school, church, park, child or day care center, or youth- oriented facility:


 Yes
  No


Complete Description of Future Cultivation/Activities: 	







	
	PROPERTY OWNER
	
	APPLICANT/AGENT

	Name:
	
	Name:
	

	Address:
	
	Address:
	

	City/State/Zip
	
	City/State/Zip
	

	Phone: (	)
	Fax: (	)
	Phone: (	)
	Fax: (	)

	E-mail:
	
	E-mail:
	

	Resident at Cannabis Cultivation Location:    Yes	 No	Resident at Cannabis Cultivation Location:    Yes	 No

PROPERTY RESIDENTS	ADDITIONAL  PROPERTY RESIDENTS

	Name:
	
	Name:
	

	Address:
	
	Address:
	

	City/State/Zip
	
	City/State/Zip
	

	Phone: (	)
	Phone: (	)
	Fax: (	)
	Phone: (	)

	E-mail:
	
	E-mail:
	


Resident at Cannabis Cultivation Location:    Yes	 No	Resident at Cannabis Cultivation Location:    Yes	 No

REVIEW AND INITIAL ALL OF THE FOLLOWING

Initial:

I certify that the project parcel is in full compliance with all regulations shown in the County’s
Draft Commercial Medical Cannabis Ordinance.

I certify that the proposed project parcel has previously had cannabis cultivation completed onsite and there are not any new environmental impacts that will occur as a result of a temporary local authorization.

I certify that I have a legally permitted residence on the parcel or legally permitted residence on a parcel adjacent to the cultivation site under common ownership with a permitted water source.
Legally permitted residence is on (check one):
 Parcel with Cultivation
 Parcel Adjacent to Cultivation Site under Common Ownership

I certify that no cultivation or growing will occur under the temporary local authorization until Nevada County’s Environmental Impact Report is complete, an ordinance has been adopted, applicable permits have been obtained, and County staff can inspect the property for compliance.

I recognize that all temporary local authorizations expire on December 31, 2018 or concurrently with the applicant's State temporary license, whichever occurs later.

I recognize that temporary local authorization does not give any guarantees or promises that the holder of such local authorization will have the ability to cultivate in the future, obtain an annual state licensee or annual local permit.

I recognize that that temporary local authorization may be revoked at any time at the discretion of the Community Development Agency Director.



APPLICANT’S DECLARATION
By my signature below, I certify that I am the property owner or authorized to act on the property owner’s behalf.  I have read this permit application and the information I have provided is true and correct.  I agree to comply with all applicable County ordinances and State laws.  I authorize representatives from the County to enter upon the above-identified property for inspection purposes.



Signature: 	 Print: 	 Date:  	








	NEVADA COUNTY STAFF USE ONLY

	
	

	Signature of Reviewer	Date
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COUNTY OF NEVADA

COMMUNITY DEVELOPMENT AGENCY

950 MAIDU AVENUE, SUITE 170, NEVADA CITY, CA 95959-8617
(530) 265-1222 FAX (530) 478-5799 http://mynevadacounty.com

Sean Powers, Agency Director

Agricultural Gomrmissioner Building Department Environmental Health Planning Department Dept. of Public Works

NEVADA COUNTY BOARD OF SUPERVISORS
Board Agenda Memo

MEETING DATE:  October 23, 2018

TO: Board of Supervisors
FROM: Sean Powers, CDA Director
SUBJECT: Resolution directing the Community Development Agency (CDA) to

establish a preapplication conditional process for temporary local
authorization in response to State inquiries regarding cannabis cultivation
or State temporary licenses.

RECOMMENDATION: Approve resolution directing CDA to establish a preapplication conditional
process for temporary local authorization for responding to State inquiries regarding cannabis cultivation
for State temporary licenses.

FUNDING: N/A. This resolution reflects tasks related to ongoing work administered through multiple
budgets.

BACKGROUND: Staff continues to respond to significant changes with State regulations regarding
cannabis. Staff expects continued additional rounds of clean up language as the regulations evolve. State
temporary licenses are set to expire on December 31, 2018 and will not be extended per the State
regulations. This creates a potential problem for linking State licenses with local permitting for 2019.

On September 27, 2018, SB 1459, the cannabis provisional license bill was signed into law by the
Governor. SB 1459 states an applicant for a state provisional license must hold or have held a temporary
license for the same premises and the same commercial cannabis activity for which the license may be
issued to operate in 2019. The cannabis community expressed great concern about how this new timing
folds into the County’s current efforts for 2019. SB 1459 was drafted for counties who have already
passed their respective ordinances but are faced with a backlog of local authorizations. Temporary licenses
sunset in 2018 and SB 1459 intends to provide a potential alternative to annual State licenses with a
provisional license for 2019 and the process for obtaining a provisional license has not been stablished by
the State yet.
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CDA’s recommendation to respond to SB 1459 is to establish a bridge to allow a placeholder for
cultivators to hold a place in line for 2019 with the State. A temporary a local authorization process
established by CDA for purpose of preserving the intent to obtain a local authorization and State license in
2019 in conjunction with a local permit could assist with providing a path for compliance under a
permanent ordinance for cannabis cultivation regulations. A granted temporary local authorization expires
with the expiration of the state temporary license system on December 31, 2018.

Staff will work under a very ambitious timetable to establish the process to be effective prior to December
2018. The proposed start date would be as soon as reasonably possible to respond to the new legislation.
The process will involve an administrative review of the preapplication for conditional approval for
compliance with the draft ordinance reviewed by the Board on May 22, 2018 including:

1. Itreasonably appears that the applicant will be able to cultivate on the same site and under the same
license type as requested in the temporary local authorization, once the County’s new cannabis
cultivation ordinance is adopted.

2. Itreasonably appears that the applicant has the ability to satisfy all other minimum requirements of
the County’s draft ordinance prior to commencing cultivation activities, including but not limited to
a primary residence on site, legal water source, compliant zoning and minimum parcel size.

3. The applicant for a temporary local authorization demonstrates that s/he has previously cultivated
cannabis in the area for which the temporary local authorization is being issued, such that no new
environmental impacts will occur as a result of the temporary local authorization.

4. No cultivation or growing will be allowed under the temporary local authorization until the
County’s pending EIR is complete and a new cannabis cultivation ordinance has been adopted and
County staff can inspect the property for compliance.

5. Atemporary local authorization shall give not guarantee or promise that the holder of such local
authorization will have the ability to cultivate in the future, obtain an annual state license or annual
local permit.

6. The temporary local authorization may be revoked at any time at the discretion of the Community
Development Director.

Staff will use as much existing process from the current local temporary cannabis permit process as
possible.

The County’s objective it to develop a long term County cannabis ordinance that focuses on cultivation,
protects neighborhoods, mitigates impacts, establishes appropriate activities for the County, and regulates a

developing commercial cannabis industry. Given the timetable staff is under, the full process still needs to
be assembled by staff.

Item Initiated and Approved by: Sean Powers, CDA Director

Submittal Date: October 12, 2018
Revision Date:

Attachments
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TEMPORARY LOCAL AUTHORIZATION
INDEMNIFICATION AGREEMENT
BY AND BETWEEN NEVADA COUNTY AND

THIS INDEMNIFICATION AGREEMENT (“Agreement”) is entered into this day
of ,20 by and between the County of Nevada (“County”) and
(“Applicant™).

RECITALS
WHEREAS, the Applicant has a legal and/or equitable interest in the certain real property
located at Assessor Parcel Number(s):

(“Property”); and

WHEREAS, the Applicant has submitted an application to the State for an entitlement for
the commercial cultivation of medical marijuana on the Property pursuant to the California
Medical Marijuana Regulation and Safety Act, hereafter referred to as the “Project.”

TERMS
NOW, THEREFORE, in consideration of the promises, covenants and provisions set
forth herein, the receipt and adequacy of which are hereby acknowledged, the parties agree as
follows:

Nothing in this Agreement shall be construed to limit, direct, impede or influence the County’s
review and consideration of the Project.

Applicant shall defend, indemnify, save, and hold harmless the County of Nevada, its elected and
appointed officials, officers, employees, agents, and volunteers form any and all claims, action,
proceedings or liability of any nature whatsoever (including, but not limited to: any approvals
issued in connection with any of the above described application(s) by County; any action taken
to provide related environmental clearance under the California Environmental Quality Act
(CEQA”) by County’s advisory agencies, board or commissions, appeals boards, or
commissions, Planning Commission, or Board of Supervisors; and attorney’s fees and cost
awards) arising out of or in connection with the acts or omissions of the Applicant, its agents,
employees or contractors.

With respect to review or approval, this obligation shall also extend to any effort to attack, set
aside, void, or annul the approval of the Project, including any contention the Project or its
approval is defective because a County ordinance, resolution, policy, standard or plan is not in
compliance with local, state or federal law. With respect to acts or omissions of the Applicant, its
agents, employees or contractors, its obligation hereunder shall apply regardless of whether the
County prepared, supplied or approved plans, specifications or both.

The obligations of the Owner and Applicant under the Indemnification shall apply regardless of
whether any permits or entitlements are issued.

The County will promptly notify Owner and Applicant of any such claim, action, or proceeding
that is or may be subject to the Indemnification and will cooperate fully in the defense. The
County may, within its unlimited discretion, participate in the defense of any such claim, action,
or proceeding if the County defends the claim, action or proceeding in good faith.

The County Counsel shall have the absolute right to approve any and all counsel employed to
defend the County. To the extent the County uses any of its resources to respond to such claim,
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action or proceeding, or to assist the defense, the Applicant will reimburse the County upon
demand. Such resources include, but are not limited to, staff time, court cost, County Counsel’s
time at its regular rate for non-County agencies, or any other direct or indirect cost associated
with responding to, or assisting in defense of, the claim, action or proceedings.

For any breach of this obligation the County may rescind its approval of the Project.

The applicant shall not be required to pay or perform any settlement unless the settlement is
approved in writing by the Applicant, which approval shall not be unreasonably withheld. The
County must approve any settlement affecting the rights and obligations of the County.

The parties agree that this Agreement shall constitute a separate agreement from and Project
approval, and that if the Project, in part or in whole, is invalidated, rendered null or set aside by a
court of competent jurisdiction, the parties agree to be bound by the terms of this Agreement,
which shall survive such invalidation, nullification or setting aside.

This Agreement shall be construed and enforced in accordance with the laws of the State of
California.

In any legal action or other proceeding brought by either party to enforce or interpret the
Agreement, the appropriate venue is the Nevada County Superior Court.

The applicant shall pay all court ordered costs and attorney fees.
The defense and indemnification of County set forth herein shall remain in full force and effect

throughout all stages of litigation including appeals on any lower court judgments rendered in the
proceeding.

After review and consideration of all of the foregoing terms and conditions, Applicant, but its
signature below, hereby agrees to be bound by and to fully and timely comply with all of the
foregoing terms and conditions.

Dated:

Applicant(s):

Printed Name Signature

Printed Name Signature

Printed Name Signature

Printed Name Signature




